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On October 8, 1998, on abusinesstrip for hisemployer A.T. Kearney, Inc., Phillip
Cronin was found dead in his hotel room in Helsinki, Finland. Cronin was found hanging by his neck,
suspended from a luggage strap looped to a hook on the bathroom door. Immediately prior to his
degth, Mr. Cronin was practicing autoerotic asphyxiation. Plaintiffs, the decedent’s wife and the trustee
of hisedtate, bring this lawsuit againgt Zurich American Insurance Company and A.T. Kearney, Inc., to
recover under two accidenta degath insurance policies. After discovery, defendants move for summary
judgment dismissing plaintiffs clams because, defendants argue, Cronin’s degth was not “ accidentd,”
and because it was a“purposdy sdf-inflicted injury” excluded from coverage under the policy.

For the reasons explained below, | hold (1) that the insurance policies are “employee

benefit plans,” governed by ERISA and interpreted according to federa law, and (2) that Cronin's



deeth was not accidental, and resulted from a“purposely sdf-inflicted injury.”

l. Factud Background

A. Cronin’s Degth
Decedent Phillip Cronin was found dead in his hotel room in Helsinki, Finland on

October 8, 1999, while on abusinesstrip for his employer, defendant A.T. Kearney, Inc. (“Kearney”).
Hotel personnd found Cronin hanging by his neck from aluggage strap suspended from a hook on the
back of the bathroom door of his hotel room. According to investigators' reports, Cronin was found
hanging naked in agtting postion, his buttocks suspended gpproximatdly 10 centimeters above the
floor. The medical examiner concluded in the degth certificate that the circumstances of Cronin's death
suggested that it resulted from a botched autoerotic agphyxiation. Autoerotic asphyxiation isthe
practice of limiting the supply of oxygen to the brain in an atempt to heighten sexud pleasure, usudly,
asin this case, by exerting pressure on the arteries of the neck to congtrict bloodflow to the brain while
engaging in sexud sdf-gimulation, presumably masturbation.

B. Insurance Palicies

At the time of his degth, Cronin was insured under two accidental desth and
dismemberment insurance policies issued by defendant Zurich American Insurance Company (“Zurich”)
through Kearney.! Thefirgt policy, referred to in Kearney’s summary plan description as a“Business
Travel Accident Insurance Plan,” (hereinafter “the Travel Policy”) provided accidental death and

dismemberment coverage for al full-time Kearney employees while traveling on Kearney business.

! Kearney aso provided life insurance coverage as part of its employee benefit program.
These policies are not in issue.



Kearney paid dl premiumsfor the Trave Policy, and coverage for full-time employees was automatic
and did not require any employee action or dection. Thetravel policy had an origina effective date of
January 1, 1995, and was renewed by Kearney as of January 1, 1996 for three years.

The second palicy, referred to in Kearney’ s summary plan description asthe
“Voluntary Accident Insurance Plan,” (hereinafter “the Voluntary Policy”) provided 24-hour-a-day
accident insurance coverage to those Kearney employees who expressy eected coverage and paid
premiums through paycheck deductions.  The Voluntary Policy was effective from January 1, 1998.

For the purposes of this mation, the Travel Policy and the Voluntary Policy contain
identica coverage provisons, obligating the insurer, “[i]f injury to a covered person resultsin aloss of
life” to pay the sum of $500,000 per policy. Both policies define “injury” as an “accidentd bodily
injury.”? “Accidental” is not defined. The Travel Policy and Voluntary Policy both contain identical
exclusons, “not [to] pay any claim that is caused by, contributed to, or resultsfrom . . . [a] purposely
Sf-inflicted injury.”

Both the Travd Policy and the Voluntary Policy were issued by Zurich to Kearney as
policyholder for the benefit of digible employees. Kearney acted as Adminigtrator, and distributed
enrollment forms to employees, processed the forms, answered questions, and processed claims.
Kearney dso complied with various ERISA requirements by distributing summary plan descriptions and

annud reports, and by filing “5500 forms’ with the Internd Revenue Service. See 29 U.S.C. 88

2 Thefull definition of “Injury” in the Policiesis“an accidenta bodily injury which isthe direct
result, independent of al other causes, of ahazard set forth in the * Description of Hazards.” Neither
the primary policy language nor the Description of Hazards section defines “accidentd.”
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1002(1), 1021, 1024(b)(3); 26 U.S.C. § 1024(b)(3).

C. Denid of Cronin's Clam

In January 1999, attorneys for plaintiff Fran Cronin, wife of the decedent Phillip Cronin,
made aclam to Zurich under the two policies. Kearney’s benefits department assisted with the
submission and processing of the clam. Zurich conducted an investigation, and on June 28, 1999,
Zurich denied the clam on two grounds.  because the deeth did not result from an “accidentd injury”
and because the “ purposdly sdlf-inflicted injury” excluson gpplied. Plaintiffs gppeded, exhausting
Zurich’'s ERISA apped procedure. On September 20, 1999, Zurich advised plaintiffs that its ERISA
review committee had upheld the denid of plaintiffsdaims. This lawsuit followed.

1. Discusson

A. Summary Judgment Standards

Summary judgment is gppropriate if there is no genuine issue of materid fact in dispute

and the moving party is entitled to judgment as ameatter of law. See Tops Markets, Inc. v. Quality

Markets, Inc., 142 F.3d 90, 95 (2d Cir.1998). On a mation for summary judgment, a district court
"mugt view the evidence in the light most favorable to the non-moving party and draw al reasonable

inferencesinitsfavor.” Consarc Corp. v. Marine Midland Bank, N.A., 996 F.2d 568, 572 (2d

Cir.1993). Theinitid burden of demongtrating the absence of a disputed issue of materid fact lieswith

the moving party. See Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). If the moving party

3 The plaintiffs contest the adequacy of the ERISA review committeg' s review process.
However, because | am gpplying ade novo standard of review to Zurich’s denid of the clams, | need
not consider Kearney’s or Zurich’'s appeal procedures.
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satisfies this burden, the non-movant " must set forth specific facts showing that thereis a genuine issue

fortrid." Andersonv. Liberty Lobby, Inc., 477 U.S. 242, 250 (1986).

B. Does ERISA Govern the Palicies?

Before congdering whether Zurich wrongfully denied plaintiffs clams under the
Voluntary and Trave Palicies, it isfirst necessary to determineif the policies are “employee welfare
benefit plans’ as defined by section 3(1) of ERISA, 29 U.S.C. § 1002(1). Thisdetermination is
sgnificant for two reasons. Firg, if the policies are governed by ERISA, state law is preempted under
section 514(a) of ERISA, 29 U.S.C. § 1144(a), which provides that ERISA supersedes state laws
“insofar asthey . . . rdae to any employee benefit plan.” Thus, plaintiffs sole remedy for denid of

benefits would be under federd law. See Rilot Life Ins. Co. v. Dedeaix, 481 U.S. 41, 52 (1987);

Firestone Tire & Rubber Co. v. Bruch, 489 U.S. 101, 110 (1989). Second, thereisno right to ajury

tria in asuit to recover benefits under an ERISA plan, since such suits are deemed equitable in nature.

Sullivanv. LTV Aerospace & Defense Co., 82 F.3d 1251, 1258-59 (2d Cir. 1996).

Section 3(1) of ERISA, 29 U.S.C. § 1002(1), defines an “employee wefare benefit
plan” as*“any plan, fund, or program . . . established or maintained by an employer . . . for the purpose
of providing participants .. . . accident, disability, [or] death . . . benefits....” Applying this definition,
the Second Circuit has held that a“*plan, fund, or program’ under ERISA is established if from the
surrounding circumstances a reasonable person can ascertain the intended benefits, a class of

beneficiaries, the source of financing, and procedures for receiving benefits.” Grimo v. Blue Cross/Blue

Shield of Vermont, 34 F.3d 148, 151 (2d Cir. 1994).

Pantiffs argue that the polices could not have been ERISA “plans’ because the



summary plan descriptions distributed by Kearney did not state the “remedies available under the plan
for the redress of clams’ as required by 29 C.F.R. § 2520.102-3(s), and that certain clam
adjudication and review procedures mandated by ERISA did not exist, or were deficient. Defendants
respond by arguing that both the summary plan descriptions distributed by Kearney, and the polices
themselves, contained clear language describing how to fileadam, satisfying ERISA  clam procedure
requirements. Defendants aso note that plaintiffs own proper filing of claims under the policies with
Kearney to forward to Zurich provides clear evidence that a claim procedure existed and was
aufficiently communicated to Kearney employees.

Evenif plaintiffs are correct that the claims processing mechanism was somehow
deficient according to regulatory requirements, it does not change the fact that both the Travel Policy
and the Voluntary Policy meet the Grimo test. For both policies, the intended benefits, a class of
beneficiaries, the source of financing, and procedures for recaiving benefits are entirely clear, both in the
summary plan descriptions and in the language of the policies themselves. Because dl four of these
elements are met as to both the Voluntary and Trave Policies, both policies are “employee wdfare
benefit plans’ under the Second Circuit’s broadly inclusive interpretation of section 3(1). See Conners

V. Connecticut Generd Lifelns. Co., No. 98 Civ. 8522 (JSM), 1999 U.S. Dist. LEX1S 19384, at *5

(SD.N.Y. Dec. 16, 1999) (“[T]he purchase of agroup policy or multiple policies covering a class of
employees offers substantid evidence that a plan, fund, or program has been established.”).

This conclusion, however, does not end the inquiry. ERISA creates a“safe harbor”
exception to this broadly inclusive definition of “employee welfare benefit plan” for certain insurance

policy employee benefits. 29 C.F.R. § 2510.3-1(j) provides:
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For the purposes of . . . [ERISA], the term[] “employee welfare benefit plan” . . . shall
not include a group or group-type insurance program offered by an insurer to employees
... under which
Q) No contributions are made by an employer . . .;
2 Participation in the program is completely voluntary for employeses. . . ;
3 The sole functions of the employer . . . with repect to the program are,
without endorsing the program, to permit the insurer to publicize the
program to employees. . . , to collect premiums through payroll
deductions. . . and to remit them to the insurer; and
4 The employer . . . receives no consideration in the form of cash or
otherwise in connection with the program, other than reasonable
compensation, excluding any profit, for adminigrative services actudly
rendered in connection with payroll deductions. . . .
Thus, the “safe harbor” excluson from ERISA requires that dl four criteria are satisfied.

The parties agree that this “ safe harbor” excluson does not gpply to the Trave Policy
sance, under subsection (1), dl premiumsfor the Travel Policy were paid by Kearney. Plaintiffs argue,
however, that the Voluntary Policy meets dl four criteriain the regulation and thus should not be
congdered an ERISA plan. Zurich concedes that the Voluntary Policy meets the criteria of subsections
(1), (2) and (4) of theregulation, but argues that Kearney’' s adminigrative involvement in and
endorsement of the Voluntary Policy excludes it from the “safe harbor” exclusion under prong (3) of the
regulation.

In addressing thisissue, severd digtrict courts have applied the Department of Labor’'s
advisory interpretation of subsection (3), which provides that “[an endorsement within the meaning of

2510.3-1(j)(3) occursif the employer . . . urges or encourages employee. . . participation in the

program or engagesin activities that would lead an employee . . . reasonably to conclude that the



program is part of a benefit organization arrangement established or maintained by the employer ... "

See, eq., Connecticut Generd LifeIns Co. v. Mitchell, No. 94 Civ. 4648 (LAP), 1995 WL 469714

(SD.N.Y. Aug. 8, 1995) (quoting DOL Advisory Op. 94-25A). In other words, an employer will
have endorsed a plan for the purposes of the regulationif, “in light of dl the surrounding facts and
circumstances, an objectively reasonable employee would conclude on the basis of the employer’s
actions that the employer had not merdly facilitated the program’ s availability but had exercised control
over it or made it gppear to be part and parce of the company’ s own benefit package.” Johnsonv.

Watts Regulator Co., 63 F.3d 1129, 1135 (1st Cir. 1995).

In arguing that Kearney’ s adminidiration of the Voluntary Policy meetsthis standard,
the defendants emphasi ze the following undisputed facts. (i) Kearney consdered the Voluntary Policy
an ERISA plan, (ii) Kearney distributed Summary Plan descriptions (iii) Kearney filed 5500 forms, (iv)
Kearney sent Summary Annud reports to employees, (v) Kearney negotiated policy provisonsto both
the Travel Policy and the VVoluntary Palicy, including amendments to provide coverage for domestic
partners, and to modify the minimum number of work-hours required for digibility, (vi) Kearney was
named as“ plan adminigrator in” the Voluntary Policy’s summary plan description, and (vii) Kearney
exercised control over enrollment in the plan and could modify digibility requirements.

Under the standard st forth in the Department of Labor’ s advisory opinion, and

followed in Mitchdll and Johnson, which focuses on the employee’ s belief as to whether the benefit at

issue was an ERISA benefit plan, Kearney’ s involvement in and control over the policy amounts to

“endorsement” for the purposes of subsection (3) of the safe harbor regulation. Conners v. Connecticut

Generd LifeIns Co., No. 98 Civ. 8522 (JSM), 1999 U.S. Dist. LEX1S 19384 (S.D.N.Y. Dec. 16,




1999), supportsthis concluson. In Conners, the court held that the employee benefit plan was not
excluded from ERISA since the employer had the power to change or terminate benefits, was
responsible as “plan adminigtrator” for providing clams forms and guidance in filing clams, and
determined employee digihility; thus, subsection (3) of the safe harbor criteriawas not satidfied. 1d. at

*8-*9; see dso Butero v. Royal Maccabees Lifelns. Co., 174 F.3d 1207, 1213-14 (11th Cir. 1999)

(holding subsection (3) inapplicable where employer picked the insurer, decided on key terms, deemed
certain employees ingligible, incorporated policy terms into its summary plan description and retained

the power to dter compensation); Kanne v. Generd Lifelns Co., 867 F.2d 489, 493 (9th Cir. 1988)

(finding that employer’ sintent to create ERISA plan amounted to “endorsement” for purposes of prong
3)).

Conddering dl the undisputed facts and circumstances, Kearney’' s administration of the
Voluntary Policy was subgtantid: Kearney was the policyholder; Kearney distributed summary plan
descriptions and summary annua reports as required by ERISA; Kearney filed 5500 forms with the
IRS, Kearney had Zurich modify provisonsin its employee insurance policies generdly, including the
Voluntary Policy; Kearney processed the initid stages of claims under the policy; and perhaps most
importantly, Kearney offered the Voluntary Policy dong with the other various plansin their overal
“cafeteriaplan” of employee benefits. Therefore, | hold that Kearney’ s treetment of the Voluntary
Policy “would lead an employee. . . reasonably to conclude that the program is part of a benefit
organization arrangement established or maintained by the employer ... .” DOL Advisory Op. 94-
25A. Subsection (3) of the safe harbor regulation is not met; the Voluntary Policy is covered by

ERISA; plantiffs date law contract clams are preempted; and plaintiffs have no right to ajury trid.



C. Review of Zurich's Denid of Blantiffs Clam

1. Standards of Review and Policy Interpretation

Because both the Voluntary and Travel Policies are “employee welfare benefit plans’
governed by ERISA, my review of Zurich’sdenid of plantiffs damsis governed by federd rather than

date law. Firestone Tire & Rubber Co. v. Bruch, 489 U.S. at 110. Defendants argue that my review

of Zurich'sinterpretation of the insurance policies should be under an “arbitrary and capricious’
standard. However, where an employee insurance policy governed by ERISA does not contain
language which expressly givesthe insurer discretion over interpretation of the policy, adigtrict court’'s
review of theinsurer’s origind interpretation of the policy isde novo. 1d. at 112. Especidly where an
insurer has an interest in the interpretation of the policy, which Zurich obvioudy doesin thiscase, a
district court owes the insurer’ s interpretation little or no deference. 1d.*

Genedly, federd law follows state law in gpplying established rules of contract
interpretation in order to understand the terms and conditions of ERISA policies aslong as they are not

incongstent with the policy of the federd statute. Swensen v. Colonid Life Ins. Co., No. 91 Civ. 5793,

1993 WL 378470 (S.D.N.Y. Sept. 22, 1993). Thus, “sraightforward language in an ERISA-

regulated insurance policy should be given its naturd meaning.” 1d. (quoting Burnham v. Guardian Life

Ins. Co., 873 F.2d 486, 439 (1st Cir. 1989)). And thetraditional rule of contra proferentum resolves

ambiguitiesin policies againg the insurer and in favor of the policyholder and his beneficiaries. Masdla

V. Blue Cross & Blue Shield of Connecticut, Inc., 963 F.2d 98, 107 (2d Cir. 1991).

4 Because | am reviewing Zurich’sdenid of plaintiffs daims de novo, plaintiffs argument that
Zurich’ s review was not in accordance with ERISA requirementsis irrelevant.
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2. Was Cronin’'s Death “ Accidentd” Under the Palicies?

Zurich'sfird rationde for denying coverageisthat Cronin’s death was not “accidentd.”
Zurich argues that athough Cronin may not have intended to kill himself, he intended, by sf-
asphyxiation with aluggage strap, to engage in sdf-pleasure a the risk of death. See Rungev.

Metropolitan Life Ins. Co., 537 F.2d 1157, 1159 (4th Cir. 1976) (holding death by autoerotic

asphyxiation with a noose was not “ accidental” for purposes of accident insurance policy under Virginia
law); Sgler v. Mutud Benfit Life Ins Co., 506 F. Supp. 542, 544 (S.D. lowa 1981), af'd, 663 F.2d
49 (8th Cir.1981) (same, under lowa law).

Haintiffs, relying on expert testimony that practitioners of autoerotic agphyxiation often
have done s0 before without harmful consequence, argue that Cronin’s death was accidental. See

Todd v. AlG Lifelns. Co., 47 F.3d 1448, 1456 (5th Cir. 1995) (affirming district court’s holding that

autoerotic agphyxiation death was accidental under federd common law interpretation); Bennett v.

American Life Assurance Co. of New York, 956 F. Supp. 201, 212 (N.D.N.Y. 1997) (denying

summary judgment for defendant insurance company based on factua issue concerning whether

autoerotic death was accidental under federal common law interpretation); Parker v. Danaher Corp.,

851 F. Supp. 1287, 1295 (W.D. Ark. 1994) (holding that autoerotic death was accidental under

federd common law interpretation); Connecticut Generd Life Ins. Co. v. Tommie, 619 S\W.2d 199,

202-03 (Tex. Civ. App. 1981) (upholding jury finding that autoerotic death was accidenta for
purposes of policy under Texas law).
| find that desth from sdf-strangulation is not “accidentd” and | Side with the cases so-

holding. The autoerctic asphyxiant may not intend his deeth, but he clearly wishesto put himsdf ina
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position that risks death’ sirreversible grasp. Restricting on€' s bloodflow to the brain with astrap in
order to reduce conscious awareness and helghten sensation, thus to experience a sexud high —the
tighter the rediriction, the grester the high — creates an imminent danger that consciousness will be lost
and deeth will result. One who purposefully creates the conditions of risk foresees the logicd
consequence of risk, and has to assume that he may not be able to manage those conditions so asto
eliminate the risk he has crested. An occurrence is not accidenta if it results from aforeseen risk
purposefully brought about.> Accidental death insurance policies are not underwritten to reward willful
deviancies that risk the practitioner’s own life.

3. “Sdf-Inflicted Injury” Exdusion

Zurich's second ground for denying coverage under the Travel Policy and the
Voluntary Policy wasthat Cronin’'s death was “ caused by, contributed to, or result[ed] from. . . a
purposaly sef-inflicted injury,” and thus was expresdy excluded from coverage. The issue iswhether
Cronin's purposefully inflicted salf-inflicted asphyxiation was a“purposdy sdf-inflicted injury” under a
reasonable interpretation of the coverage excluson in the Travel and the Voluntary Policies.

The experts agree that the autoerotic asphyxiant typicaly employs arope or other
ligature to put pressure on the neck, gradually condricting the passage of blood through the carotid

artery to the brain, resulting in hypoxia (decreased oxygen in the blood) and hypercapnia (increased

® The primary definition of “accident” given by Meariam-Webster’'s Collegiate Dictionary is“an
unforeseen and unplanned event or circumstance.” Merriam-Webgter's Collegiate Dictionary (10th ed.
2000). The Oxford English Dictionary defines “accidentd” as*coming by chance,” “undesignedly, or
unexpectedly.” Oxford English Dictionary Online, <www.oed.com (last visited Feb. 12, 2002). The
autoerotic asphyxiant may not intend death and may even expect to avert death, but the risk of death
cannot be said to be “unforeseen” and cannot be said even to be “ unexpected.”
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carbon dioxide in the blood). Thisinduces “lightheadedness, loss of coordination, and the inability to
gppreciate the hazard of the stuation.” (Aff’t, Dondd T. Reay, Dec. 13, 2001, 15). At the sametime,
the practitioner engages in sexud sdf-gimulation and gpparently seeks a heightened paroxysm of
pleasure from his changed physologica sate. (Aff't, Stanton C. Kesder, June 6, 2001, 14). If the
practitioner retains his senses, and the experts maintain that most do, the pressure on the carotid
arteries can be relieved in time to prevent permanent damage to the tissues of the neck or brain, and the
body can recuperate. Dr. Stanton Kesder, plaintiffs expert, states that persons who have engaged in
the practice often have done so previoudy, without lasting harm or degth, and do not expect death to
result. 1d. Death, however, is cdearly arisk, especidly in the light-headed state that results from the
hypoxia and hypercapnia

The effect on the brain produced by this activity is anormd; the higher cerebra
functions of thought, consciousness and awareness are compromised; and a dangerous | oss of
coordination and slf-control results. Temporary cell damage results, and reduced brain activity
occurs. (Aff’'t, Dondd T. Reay, Dec. 13, 2001, 11 5-6; Aff’'t, Gerdd F. Winkler, Jan. 10, 2002, 1 6-
9). Thisloss of awareness and control in the search for an ever more intense high risks death, and limits
the conscious ability to reverse death’s grasp.

The handful of cases that have interpreted a sdlf-inflicted injury excluson in the context
of autoerctic asphyxiation have reached conflicting conclusions under different legd sandards. The
mgority have either implied or held outright that deeths from autoerotic asphyxiation are generdly not
covered if apolicy contains a sdf-inflicted injury excluson. One such group of casesincludes those

which held that a policyholder’ s death by autoerotic asphyxiation was “ accidentd,” but suggested that
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coverage would have been denied if the policy at issue had incorporated an excluson for sef-inflicted

injury. Parker, 851 F. Supp. at 1295; Todd v. AlG LifeIns. Co., No. 3:93CV54-R, 1994 U.S. Dist.

LEXIS 21539, at *22 (N.D. Tex. March 24, 1994), rev'd on other grounds, Todd v. AIG Lifelns

Co., 47 F.3d 1448 (5th Cir. 1995). Thus, in Todd, the district court ruled that death caused by
autoerotic asphyxiation should be consdered “accidental” because the insurer had neglected to exclude
the practice. Todd, 1994 U.S. Dist. LEXIS 21539, at *22. Similarly, in Parker, the court held that an
autoerotic death was accidentd, but “hasten[ed] to say that [the court was| not faced in this case with
an exclusonary dause for injury resulting directly or indirectly from an intentiondly sdf-inflicted injury.”
Parker, 851 F. Supp. at 1295.

A second group of cases have held outright that deeth resulting from autoerotic
asphyxiation was excluded from coverage because the policy contained a sdf-inflicted injury excluson.

Simsv. Monumenta Gen. Ins. Co., 960 F.2d 478, 480 (5th Cir. 1992); Fawcett v. Metropolitan Life

Ins Co., No. C-3-97-540, 2000 WL 979994 (S.D. Ohio June 28, 2000); Lonergan v. Rdiance

Standard Life Ins. Co., No. CV-96-11832-PBS (D. Mass. May 29, 1997) (unpublished opinion).

The halding in Fawcett, however, was essentidly an unwillingness to reverse the denid of the ERISA
clam under an “arbitrary and capricious’ standard of review, rather than de novo. Although the court
recognized that other courts had found that reasonable minds could differ on the question whether the
policyholder’ sintentiond redtriction of the flow of oxygen to his brain was a sdf-inflicted “injury,” it
concluded that the insurer’ s denid of the claim under the excluson was not arbitrary and capricious.
Fawcett, 2000 WL 979994. In contrast, the Sms court, after consdering undisputed expert testimony

that partid strangulation for autoerotic purposes “damages tissues in the neck and deprives the brain of
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vauable oxygen,” hdd under Texas law that the policyholder’s act of hanging himsdf by the neck was
indeed an “injury,” as ameatter of law, under areasonable interpretation of the sdf-inflicted injury
exclusoninthe policy a issue. Sms, 960 F.2d at 481.

Lonergan, which reached the same holding, appears to be the only case reviewing a
dam de novo under federa common law to hold that autoerotic death was excluded from coverage
under an intentiondly sdlf-inflicted injury dause. In Lonergan, the policyholder was found deed after he
had tied a karate belt around his neck with a dipknot and stood on an upturned bucket to engage in
autoerotic activities. Lonergan, No. CV-96-11832-PBS, Memorandum and Order, a p. 7. Just asin
this case, there were expert affidavits before the court, even one submitted by Dr. Kesder, one of the
plantiffs expertsin this case. The Lonergan court concluded however, as a matter of law, that the
reduction of oxygen to the brain was itsdf an injury which the policyholder intentiondly inflicted upon
himsdf and was thus excluded from coverage under the “plain language of the policy.” Id. at pp. 10-11.

In contrast, two State law cases found that self-strangulation practiced as part of
autoerotic agohyxiation did not necessaxily trigger the salf-inflicted injury excluson. In Connecticut

Generd Lifelns Co. v. Tommie, 619 SW.2d 199 (Tex. Civ. App. 1981), a Texas appeals court

upheld ajury verdict that autoerotic asphyxia, practiced correctly, was not an injury in itsdf and
therefore did not implicate the “ sdf-inflicted injury” excluson. 1d. at 203. The court held that because
there was record evidence before the jury that atemporary restriction of oxygen to the brain caused no
permanent physica harm, they could reasonably conclude that the practice of autoerotic asphyxiation

was not an “injury” for the purposes of the excluson. Id. Smilarly, American BankersIns. Co of

Horidav. Gilberts, 181 F.3d 931 (8th Cir. 1999), reversed adistrict court’s grant of summary
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judgment in favor of the insurance company under Minnesota law because it could not conclude, asa
matter of law, “that a reasonable insured would find that atemporary decrease in the oxygen leve in the
brain, of itsdf, isabodily injury in the ordinary sense of theterm.” |d. at 933.

| hold that the “purposdly sdlf-inflicted injury” excluson encompasses Cronin's act of
intentionaly hanging himself by his neck with aluggage strgp intending to deprive his brain of oxygenin
order to achieve a sexud high. The dauseis not ambiguous, as plaintiffs argue, and it is not capable of
“more than one meaning when viewed objectively by a reasonably intdligent person who has examined

the context of the entire integrated agreement.” |.V. Servs. of America, Inc. v. Trustees of American

Consulting Engineers Coundil Ins Trust Fund, 136 F.3d 114, 119 (2d Cir. 1998) (quoting O’ Neil v.

Retirement Plan, 37 F.3d 55, 58-59 (2d Cir. 1994)). A reasonably intelligent person would conclude
that the “ purposdy sdlf-inflicted injury excluson” gpplies to Stuations where the policyholder causes a
wrong to the integrity of his own body to cause himsdf “suffering or mischief willfully and unjustly

inflicted.” Oxford English Dictionary Online, <www.oed.com>, (last visited Feb. 12, 2002).5

6 Seedso:

“Hurt or loss caused to or sustained by a person or thing; harm, detriment, damage.” Oxford English
Dictionary Online, <www.oed.com>, (last visited Feb. 12, 2002).

“Damage or harm done to or suffered by a person or thing,” American Heritage Dictionary of the
English Language (4th ed. 2000).

“Any damage or violation of, the person, character, fedings, rights, property, or interests of an
individud; that which injures, or occasions wrong, loss, damage, or detriment; harm; hurt; loss.”
Webster’ s Revised Unabridged Dictionary (1996).

“Harm or damage,” Black’s Law Dictionary (7th ed. 1999).
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Although Cronin may not have intended to cause himsdalf permanent injury, hisintention
to redtrict the flow of blood and oxygen to his brainin order to impair his mental processeswas a“hurt”
to his physicd and menta being, and risked death. Causing onesdf “hurt” or “harm” isan injury to
one' s own body whether inflicted in the search for ddight or in the search for pain; both expose the
practitioner to a substantialy increased risk of accidental death. Cronin may have intended that the
“mischief” he caused himsdlf could be reversed by timely intervention, but his“hurt” so affected his date
of being asto become irreversble. Under the plain language of the policy excluson, Cronin's death
was “ caused by, contributed to, or resulted from a purposdy sdf-inflicted injury.”

1. Concluson

For the foregoing reasons, defendants motion for summary judgment pursuant to Rule
56 of the Federd Rules of Civil Procedureis granted.

The Clerk of the Court shal mark this matter as closed.

SO ORDERED.

Dated: New York, New Y ork
February 19, 2002

ALVIN K. HELLERSTEIN
United States Didtrict Judge
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